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United States Court of Appeals 

For the District of Columbia 


No. 9833 


Hamilton National Bank of Washington, Petitioner, 

v. 

District of Columbia, Respondent. 


BRIEF FOR RESPONDENT 


EXPLANATORY STATEMENT 

! 

On May 8, 1948, this Court entered an order granting 
petitioner’s motion to include as a part of the record here¬ 
in the record in Hamilton National Bank v. District of 
Columbia, No. 9192, and certain portions of the record in 
District of Columbia v. Security Savings and Commercial 
Bank, No. 9835. 

In referring hereinafter to portions of the appendix in 

No. 9192, that fact is indicated thus: “App. 9192, p.-.” 

Reference to the joint appendix in the case at bar (No. 

Sections 47-1701 and 47-1703, D. C. Code 1940, which 
9833) is indicated by the simple designation “App.- 




are set forth in petitioner's brief, are hereinafter referred 
to as “Sec. 1701" and “Sec. 1703." 


EXPLANATION OF PETITIONER’S JURISDICTIONAL 

STATEMENT 

In the jurisdictional statement contained in its brief, 
petitioner says that it: 

“• • • seeks the reduction and redetermina¬ 
tion of the amount of the tax on its gross earnings 
for the fiscal year 1945, assessed under the provi- . 
sions of Title 47, Sections 1701 and 1703, D. C. 

: Code (1940). * • •" (Pet. brief 1, 2). 

The tax in controversy in this appeal is the same tax 
which was involved in Hamilton National Bank v. District 
of Columbia (No. 9192), 81 U. S. App. D. C. 200, 156 F. 2d 
843, and the tax was not assessed under Sec. 1703, in whole 
or in part. 

Petitioner raised no issue in its petition filed with the 
Board of Tax Appeals November 30, 1944, that it was sub¬ 
ject to the 4% rate of tax provided by Sec. 1703 (App. 9192, 
pp. 2, 3, 4). At the hearing of this case held on January 
20,1948, counsel for petitioner stated that he did not “think 
technically in this case we could claim the benefit of a four 
percent rate." As counsel stated then, all that petitioner 
asked for “in this case is a deduction * # * of the in¬ 
terest * * • paid the savings depositors. * * *". (App. 
76) 

COUNTER-STATEMENT OF THE CASE 

On August 1, 1944, petitioner, as required by Title IV, 
Sec. 2 of the Act of July 26, 1939 (53 Stat. 1107; D. C. 
Code 1940, Sec. 47-1701), filed with the Assessor a report 
of gross earnings during the year ended June 30, 1944. It" 
excluded the $76,982.83 paid to depositors as interest on 


time and savings deposits, and reported $501,953.47 as its 
gross earnings. (App. 9192, p. 8) 

On September 1, 1944, the Assessor disallowed the said 
deduction of $76,982.83 so paid and presented to the pe¬ 
titioner a bill for taxes on the total sum of $578,936.30, thus 
requiring the payment of an additional amount of tax in the 
sum of $4,618.97 (App. 9192, pp. 3, 18). i 

Petitioner paid the tax on September 15,1944, under pro¬ 
test in writing, and thereafter seasonably filed its petition 
with the Board for a reduction of the amount of the assess¬ 
ment by such amount as represents the difference in taxes 
on the sum of $76,982.83, upon the ground that the Assessor 
had erred in refusing to allow it to deduct from its gross 
earnings the interest paid during the year to its savings 
depositors (App. 9192, p. 8). 

On November 30, 1944, petitioner filed a petition with 
the Board of Tax Appeals for the District of Columbia for 
a reduction of the taxes assessed against it by such amount 
4 "as represents the difference in taxes on the sum of 
$76,982.83.” (App. 9192, pp. 3,4). 

On December 3, 1945, the Board of T^x Appeals entered 
its findings of fact, opinion and decision (App. 9192, pp. 
7-15). In its opinion aforesaid, the Board held that (1) 
petitioner could not deduct the interest paid by it on savings 
deposits from its gross earnings for tax purposes under 
Sec. 1701 and (2) petitioner, having been correctly assessed, 
could not properly complain that other banks similarly sit¬ 
uated were not sufficiently taxed (App. 9192, pp. 10-14). 
Accordingly, the Board of Tax Appeals affirmed the assess¬ 
ment made against petitioner for the fiscal year ended June 
30, 1945 (App. 9192, p. 15). 

On December 28,1945, taxpayer filed a petition for review 
by this Court of the decision of the Board of Tax Appeals 
(App. 9192, p. 15).- 


Oral argument on appeal was had before this Court on 
May 28,1946, and on June 28, 1946, the opinion and judg¬ 
ment of this Court were entered. 1 / 

In its opinion aforesaid, this Honorable Court hcid, 
inter alia, that interest paid by petitioner to its savings de¬ 
positors “falls within the deductions from gross income or 
gross earnings in the computation of net income, rather 
than among the eliminations which must be made from gross 
receipts in order to ascertain income or earnings’’, but said 
that “The decision of the Board in this case will be reversed 
and the case remanded, with instructions to cancel the pres¬ 
ent assessment unless the tax Assessor, upon a .reexamina¬ 
tion of the entire subject of taxing banks under these stat¬ 
utes, removes the discriminations presently existing, in 
which latter event the validity of his further proposals may 
be considered.” 

On August 21, 1946, the Board entered an order on the 
mandate of this Court in which the District of Columbia 
was directed to file “a written statement showing what steps 
the Assessor has taken and intends to take to remove the 
discriminations found by the Court of Appeals in this mat¬ 
ter to be existing” (App. 5). 

On October 1, 1946, pursuant to the order of the Board, 
respondent filed a statement of the Assessor of the District 
of Columbia. In his statement, the Assessor stated that 
subsequent to the opinion of this Court “he caused a reexam¬ 
ination to be made, under his supervision and direction, of 
the entire subject of taxing banks in the District of Colum¬ 
bia under Sections 47-1701 and 47-1703, D. C. Code, 1940, and 
that as a result thereof he finds that there were during the 
fiscal year 1945 no banks or trust companies in the District 
of Columbia which qualify as ‘ incorporated savings banks’ 
within the meaning and intent of Section 47-1703, D. C. 
Code, 1940, and that he has so advised the Board of Per¬ 
sonal Tax Appraisers and that said Board has stated to 
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him that it will assess taxes under said Section 47-1701, 
for the fiscal year 1945 and subsequent fiscal years against 
each and every bank in the District of Columbia which did 
not for the fiscal year 1945, and does not for subsequent fiscal 
years, qualify as an ‘incorporated savings bank’ within the 
meaning and intent of said Section 47-1703, and which, for 
fiscal year 1945 and for subsequent fiscal years, has not 
been assessed prior to October 1, 1946, under said Section 
47-1701, D. C. Code, 1940.”- (App. 6) 

On October 23, 1946, the Assessor filed a supplemental 
statement with the Board. In his supplemental statement, 
the Assessor stated: 

• i 

' i 

“That he is and has been for some time Assessor 
of the District of Columbia and Chairman of the 1 
Board of Personal Tax Appraisers of the District 
of Columbia; that as set forth in his statement here¬ 
tofore filed he caused a reexamination of the entire 
subject of taxing banks in the District of Columbia 
under Sections 47-1701 and 47-1703, D. C. Code ' 
1940., to be made under his direction and super¬ 
vision ; that as a result thereof he found that there 
were in the District of Columbia during the fiscal 
year ended June 30, 1945, no banks or trust com- ; 
panies which qualified as ‘incorporated savings 
banks’ within the meaning of said Section 47-1703; 
that he so advised the Board of Personal Tax Ap-1 
praisers at a meeting of that body; that after re¬ 
viewing the matters disclosed by such reexamina¬ 
tion said Board concurred in his views and decided i 
to assess taxes against each and every bank in the j 
District of Columbia which had not been, for the 
fiscal year ended June 30,1945, assessed under Sec¬ 
tion 47-1701; that on October 17, 1946, said Board 1 
of Personal Tax Appraisers rejected each and 
every return filed under said Section 47-1703 and 
on that date assessed taxes, under said Section 
47-1701, at the rate of 6% on the gross earnings 
as reported in said returns, without any deduction 
for interest paid to depositors, of each and every 
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one of the said banks, and that notices of the afore¬ 
said assessments, showing balances of taxes due, 
were sent to the respective banks by‘registered 
mail on October 17,1946.” (App. 10). 

On October 17, 1946, and pursuant to the action of the 
Assessor and the Board of Personal Tax Appraisers on 
September 30,1946, the Board of Personal Tax Appraisers 
rejected the returns of the Anacostia Bank, Bank of Com¬ 
merce & Savings, City Bank of Washington, Industrial 
Bank of Washington, McLachlen Banking Corporation, 
Morris Plan Bank of Washington, and Security Savings 
and Commercial Bank, for the fiscal year 1945. These con¬ 
stituted all the banks engaged in business in the District 
of Columbia during that fiscal year, other than national 
banks and trust companies. (App. 96.) The banks listed 
above paid the additional taxes under protest in writing, 
and thereafter filed their appeals from the additional 
assessments with the Board of Tax Appeals, upon the • 
grounds that the Assessor having previously assessed taxes 
against them under Code Sec. 1703, could not, as a matter of 
law, make a reassessment under Sec. 1701; that the Assessor 
had erroneously reassessed them upon their gross earn¬ 
ings; and that the Assessor had erroneously determined 
that they were not incorporated savings banks (App. 97). 

On October 25, 1946, the Board entered an order staying 
further proceedings in the instant case until further order, 
without prejudice to the right of either party at any time 
to move to set the matter down for further hearing (App. 
11 ). - 

On January 24, 1947, the Board entered a notice of iiear- 
ing to be held in the cases of petitioner and the non-national 
banks on February 20,1947. Petitioner and the seven non¬ 
national banks against which the additional assessments of 
October 17, 1946, were made, were notified of the setting 
of the proceeding for hearing (App. 11, 12, 13). The Sec¬ 
ond National Bank of Washington, which had appealed from 








disallowance of the deduction of interest paid on deposits 
in the computation of its .gross earnings tax for'the tax 
year 1946 (App. 16), was also notified (App. 11), but on 
motion of respondent, consented to by an attorney for * 
that Bank, the Board severed that Bank from any partici¬ 
pation in said hearings (App 16). 

In the notice setting the cases for hearing, the Board 
advised each of the parties as follows: 

“* * * it will be necessary for you then and 
there to appear and produce such witnesses and 
adduce such evidence as may be necessary to prove 
the facts upon which you rely to support your con¬ 
tentions, subject, however, to the following proviso: 

“At this hearing only evidence relating to all or 
a substantial number of banks engaged in business j- 
in the District of Columbia will be taken. Evidence 
relating to particular banks which kre among the 
above-named petitioners, will be taken at a later 
date or dates, of which notice will be given here¬ 
after.” (App. 13). 

As stated by petitioner in its brief, the hearing set for 
February 20, 1947, was postponed for various reasons, in¬ 
cluding the fact that the parties were endeavoring to agree 
upon a stipulation, and was not held until April 29, 1947 
(Pet. Brief 4; App. 14). 

At the hearing of April 29, 1947, the Board first put in 
the record correspondence between it and the Comptroller 
of the Currency (App. 14, 15, 16). Thereafter the Board 
inquired of counsel for respondent if respondent desired to 
sustain the statement of the Assessor filed with the Board 
October 1, 1946, to which reply was made in the affirmative 
(App. 16). Respondent thus became the moving party at 
the hearing on April 29, 1947, and, as stated by petitioner 
in its brief, “All the testimony at the joint hearing was 
submitted by respondent.” (Pet. Brief 5). 


After the hearing of April 29, 1947, the cases of those 
seven banks hereinbefore referred to against which the 
additional assessments were made under Sec. 1701 were 
tried before the Board. 

No other bank and no trust company ever sought leave to 
intervene in petitioner’s case or in any of the seven non¬ 
national bank cases and petitioner did not seek leave to 
intervene in any of the non-national bank cases (Tr. and 
App., passim). 2 

Excerpts from the transcript of the hearing of April 
29, 1947, are reproduced on pages 14 through 43 of the 
Appendix. 

Thereafter, on December 22, 1947, the Board made its 
findings of fact and conclusions of law and entered its 
decisions in the appeals of the seven non-national banks 
hereinbefore referred to. These conclusions of law were 
to the effect that said banks were savings banks within the 
meaning of Sec. 1703, par. 2, and that the taxes appealed 
from were erroneously assessed and should be refunded. 
Upon the basis of said findings of fact and conclusions of 
law the Board canceled the assessments made on October 
17, 1946, as hereinabove set forth, and entered decisions 
that said banks were entitled to a refund thereof. (App, 99) 

The District of Columbia appealed from the above-men¬ 
tioned decisions of the Board in the seven non-national bank 
cases, and those cases are now pending in this Court. (See 
Footnote 2, infra.) 

On September 25,1947, petitioner filed a motion with the 
Board for leave to file a brief with the right “to make ref¬ 
erence in said brief to any portion of the record in” any 
of the cases involving taxes for 1945 assessed against 
non-national banks in the District (App. 61), and on that 
same day the Board granted that motion (App. 64). 


2 See transcripts of record in District of Columbia v. Bank of Commerce & 
Savings, et al. (7 cases), Nos. 9S34-9S40. inclusive. 


Thereafter on January 20, 1948, further proceedings 
were had before the Board of Tax Appeals in the instant 
case (App. 64-81). 

On February 24, 1948, the Board of Tax Appeals entered 
its findings of fact and conclusions of law in the instant 
case, and included therein a finding that “After the de¬ 
cision of the Court of Appeals on June 28, 1946, * * * the 
Board of Personal Tax Appraisers made an examination of 
the entire subject of the taxation of the banks, as set forth in 
the opinion in that case” (App. 95); and concluded, as 
matters of law, that (1) the discriminations found by this 
Court on June 28, 1946, have been removed and (2) the 
Board’s decision of December 3, 1945, should not be set 
aside (App- 99, 100). 

On March 10,1948, petitioner filed with the Board of Tax 
Appeals its petition for review by this Court of the Board’s 
decision of February 24, 1948 (App. 2). 

At this point it seems pertinent to point out that in the 
statement of the case in petitioner’s brief in the instant ap¬ 
peal, certain matters of argument are set forth (Pet. Brief 
2-7). Counsel for respondent are cognizant of that pto- 
vision of paragraph numbered (4) of Rule 17(c) of the Gen¬ 
eral Rules of this Court which provides that the statement 
of the case in briefs shall contain “all facts material to the 
consideration of the questions presented.” However, we 
deem it not inappropriate to respond briefly in this counter¬ 
statement of the case to some matters of argument set forth 
in petitioner’s statement of the case for the purpose of 
paralleling such argument with answers. 

On page 2 of its brief, petitioner says that “the funda¬ 
mental question at issue in this case is the meaning of the 
words ‘incorporated savings banks paying interest to their 
depositors,’ as used in the District of Columbia Code (1940) 
47-1703.” As we understand this appeal, the only question 
involved is whether there has been a compliance with the 
mandate of this Court in the first appeal. This matter is 


discussed in that portion of this brief entitled “Argument.” 

On page 4 of its brief petitioner makes the statement that 
“Subsequently, several of the non-national banks previously 
taxed under Section 1703 filed petitions with the Board of 
Tax Appeals to determine the lawfulness of the additional 
assessments.” (Italics supplied). The fact is that all 
of the non-national banks (exclusive, of course, of trust 
companies) in the District against which taxes for the year 
1945 were originally assessed under Sec. 1703 and against 
which additional assessments were subsequently made under 
Sec. 1701 filed petitions with the Board of Tax Appeals 
(App. 96, 97). 

On page 4 of its brief petitioner says, in referring to a 
hearing held before the Board of Tax Appeals, that “This 
was not a hearing of the kind described by this Court con¬ 
cerning ‘the taxation of the entire group of local banks as 
a continuing matter. 7 ” There is nothing in either the 
opinion or the mandate of this Court describing the kind of 
hearing to be held by the Board of Tax Appeals. Such 
statement, however, does emphasize petitioner’s misconcep¬ 
tion of the functions and jurisdiction of the Board of Tax 
Appeals, about which more is said at a later place in this 
brief. 


SUMMARY OF ARGUMENT 

The only question on this appeal is: Has there been a 
compliance with the mandate of this Court in the first 
appeal? The ansvrer to that question is that there has been 
a full compliance with the mandate. 

The mandate called for a reexamination of the entire 
subject of taxing banks in the District, and such reexamina¬ 
tion was made pursuant to the mandate. As a result of 
such reexamination, the discriminations, if any there were, 
against petitioner for the fiscal year 1945 were removed 
insofar as it was within the power of the assessing authori¬ 
ties to do so. 



The Board of Tax Appeals in canceling the additional 
assessments made against non-national banks under Sec. 
1701 held, in effect, that those banks were properly assessed, 
as they originally were* under the provisions of Sec 1703. 
This Court held, in effect, on the first appeal of petitioner 
that petitioner had been properly assessed under Sec. 1701. 
If both these premises are correct, no discriminations 
against petitioner in the master of District gross earnings 
taxes existed for the fiscal year 1945. If the Board was in er¬ 
ror in canceling the additional assessments made against 
the non-national banks, this Court will reverse that action of 
the Board with directions to affirm such additional, assess¬ 
ments. The discriminations against petitioner for 1945 will 
thereby have been removed since then every bank in the 
District of Columbia will have been assessed under Sec. 
1701 for the fiscal year 1945. 

‘ This Court has already held that petitioner may not 
deduct interest paid to its depositors from its gross earn¬ 
ings for the purpose of computing its annual District gross- 
earnings taxes. 

• 

ARGUMENT 

I 

There has been a full compliance with the mandate of 

this Court. 

In its opinion in the first appeal in this case, after re¬ 
ferring to various matters which it felt might be valuable 
or pertinent, this Court stated as follows: 

• • 

“* * * Moreover, the matter is of the sort ;• 

which should first be crystallized by administrative 
action. The decision of the Board in this case will 
be reversed and the case remanded, with instruc¬ 
tions to cancel the present assessment unless the 
tax Assessor, upon a reexamination of the entire 
subject of taxing banks under these statutes, re- 
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moves the discriminations presently existing, in 
which latter event the validity of his further pro¬ 
posals may be considered. ’ ’ 

The only question, then, is: Has there been a compliance 
with the mandate of this Court ? 

The first consideration in resolving the question involved 
is to ascertain whether “the tax Assessor” made “a reex¬ 
amination of the entire subject of taxing banks under” 
applicable statutes. The answer is that the assessing au¬ 
thorities of the District made a most comprehensive exami¬ 
nation of the matter. In the words of the Board of Tax 
Appeals, the Board of Personal Tax Appraisers ‘ ‘ examined 
the entire subject from 1902 until the present time^ but 
particularly with reference to the fiscal year 1945 and the 
years immediately preceding that year.” (App. 96). The 
Assessor of the District of Columbia informed the Board of 
Personal Tax Appraisers that “as a result of a re-examina¬ 
tion of the entire subject of taxing banks in the District of 
Columbia which he caused to be made under his supervision 
and direction, he finds that there were, during the fiscal 
year 1945, no banks or trust companies in the District of 
Columbia which qualified as incorporated savings banks 
■within the meaning and intent of Section 47-1703 D. C. Code 
1940.” (App. 26). 

It is not understood that petitioner contends either (1) 
that the assessing authorities did not make a reexamina¬ 
tion of the entire subject of taxing banks in the District of 
Columbia, or (2) that such reexamination was not thorough 
and complete. 

The matter of the removal of the discriminations which 
this Court indicated in its opinion in the first appeal were 
“presently existing” at the time of the opinion must also 
be considered in ascertaining whether there has been a com¬ 
pliance with the mandate of this Court. 

It is obvious that the assessing authorities considered the 
words “presently existing” as referring to the tax year 


- 
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1945, since it was the tax for that year which was involved 
in the first appeal of the Hamilton National Bank. How¬ 
ever, the assessing authorities assessed taxes under Sec. 
1701 for the fiscal years 1946 and 1947, as well as the fiscal 
year 1945, against each and every bank in the District 
which had not previously been assessed under that section 
for those fiscal years (App. 26, 27). I 

“ Discriminations ” in the administration of the bank tax 
statutes either did or did not exist. While this Court di¬ 
rected that the “ discriminations presently existing’ 7 be 
removed or, upon a failure thereof, that the Board of Tax 
Appeals cancel the assessment against petitioner, the Court 
readily recognized the fact that the factual data concerning 
the matter was “by no means complete in the record be¬ 
fore” it in the first appeal. 

If those banks which had been taxed under Sec. 1703 for 
the fiscal year 1945 were properly taxed thereunder, and 
the Board of Tax Appeals so found, there were, of course, 
no “discriminations presently existing” for that year. 
This is true because, as respondent insists, this Court has 
already decided that petitioner is not entitled to the benefits 
of Sec. 1703. This matter is hereinafter discussed. If, on 
the contrary, such other banks were properly subject to 
tax under Sec. 1701, then the action of the assessing authori¬ 
ties in assessing taxes against them under Sec. 1701 was 
proper and should have been, but was not, affirmed by the 
Board of Tax Appeals. In either event, the “discrimina¬ 
tions,” if any existed, were removed to the extent that it 
was within the power of the assessing authorities to remove 
them. 

If this Court should affirm the decisions of the Board of 
Tax xVppeals in those cases now pending which involve 
taxes assessed for 1945 against non-national banks under 
Sec. 1701, it will be tantamount to a holding that with the 
“factual data” in the matter before it this Court concludes 
that there were in fact no discriminations existing. If the 
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decisions of the Board in those cases should be reversed 
with instructions to affirm the assessments made against 
such banks, any discriminations otherwise existing will be 
thereby removed, since all banks in the District of Columbia 
will have been taxed for 1945 in the same manner as 
petitioner. 

Respondent submits that petitioner is in an untenable . 
position on this appeal with respect to any contention of 
discrimination against it in the administration of the tax 
statutes for the fiscal year 1945. Whatever may be the 
decision of this Court in the appeals of the seven non¬ 
national banks, the fact is that the decisions in those cases 
will once and for all dissipate any grounds petitioner may 
have had to complain of discrimination. 

As its first point of argument petitioner says that “The 
Board Flagrantly Disregarded the Mandate of This 
Court” (Pet. Brief 10). Respondent submits that, to the 
contrary, the Board rigidly adhered to the mandate of this 
Court in this case, as will appear hereinafter. 

Before considering the action taken by the Board on 
the mandate of this Court in the first appeal, it is important 
to bear in mind the jurisdiction of the Board. 

This Court has stated that the Board, of Tax Appeals is 
“a constituent member of the assessing authority”. 3 The 
Municipal Court of Appeals has held that the Board is “an 
administrative agency # * * quasi-judicial in nature.” 4 
It is not clear to respondent what is meant by the expression 
11 a constituent member of the assessing authority . 91 Surely, 
the Board is not a necessary part of the assessing authority 
of the District in the sense that the validity of any. assess¬ 
ments of taxes made by officials of the District authorized by 
statute to make such assessments is dependent upon any 
prerequisite action by the Board, or even subsequent ap¬ 
proval, except, of course, where its jurisdiction has been 


3 Watrous et al. v. D. C., 77 U. S. App. D. C. 295, 135 F. 2d 654. 
* Lindner v. D. C., 32 A. 2d 540. 


nr 
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invoked by an aggrieved taxpayer. The Board has no 
authority or jurisdiction, either by statute or otherwise, to 
make assessments of taxes, or, indeed, to interfere in any 
manner therewith, unless its jurisdiction is invoked. The 
sole function of the Board is to determine the validity of 
assessments of District of Columbia taxes, and in this 
respect its function is analogous to the functions of the 
Tax Court of the United States (formerly U. S. Board of 
Tax Appeals). For this reason, there seems to be no cogent 
reason for differentiating between the District Board of 
Tax Appeals and the Federal Tax Court, and the latter 
does not appear to have ever been held or thought to be 
“a constituent member” of the Federal taxing authority. 5 ! 

It is believed that a definitive expression of opinion by 
this Court on the status and functions of the Board of 
Tax Appeals would be of inestimable value to tax prac¬ 
titioners and taxpayers. 

But whatever its status, the jurisdiction of the Board is 
fixed by statute and such jurisdiction is, of course, inflexible. 
Under the provisions of Sec. 47-2403, D. C. Code 1940: 


“Any person aggrieved by any assessment by 
the District against him of any personal-property, 
inheritance, estate, business-privilege, gross-re¬ 
ceipts, gross-earnings, insurance-premiums, or mo- 
tor-vehicle-fuel tax or taxes, or penalties thereon, 
may, within ninety days after notice of such assess¬ 
ment, appeal from such assessment to the 
board, provided such person shall first pay such 
tax, together with penalties and interest due there¬ 
on, to the collector of taxes of the District of Co¬ 
lumbia under protest in writing. The mailing 
to the taxpayer of a statement of taxes due shall 
be considered notice of assessment with respect of 
such taxes. The board shall hear and determine 
all questions arising on said appeal and shall make 


» See 9 Mertens, Law of Federal Income Taxation (1943 ed.), Sec. 50.01 
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separate findings of fact and conclusions of law, 
and shall render its decision thereon in writing. 

The board may affirm, cancel, reduce, or increase 
such assessment.” 

As we understand the mandate of this Court, the Board 
was directed to cancel the assessment against petitioner 
unless, after a reexamination of the subject of taxing banks 
in the District, the “discriminations presently'existing” 
were removed. The Court said that in that event the 
“validity” of the Assessor’s “further proposals may be 
considered.” (Italics supplied in quotation.) 

It could not seriously be contended, we think, that the 
assessing authorities did not make such reexamination or 
that the “discriminations” were not removed insofar as it 
was within their power to do so. But then the question is 
left as to whether the Board of Tax Appeals complied with 
the mandate of this Court. The Board of Tax Appeals 
had directions to cancel the assessment only if the discrimi¬ 
nations were not removed after a reexamination of the sub¬ 
ject of taxing banks. The Court did indicate, however, that 
upon the removal of the discriminations the validity of the 
Assessor’s “further proposals may be considered.” 

This Court, of course, was familiar witlrthe limited juris¬ 
diction of the Board of Tax Appeals. The Board, as this 
Court well knew, had jurisdiction to affirm, cancel, reduce, 
or increase taxes assessed against any bank only if some 
bank or banks were aggrieved by such assessments and had 
appealed to the Board. As a result of the reexamination 
of the subject of taxing banks in the District, additional 
assessments for the year 1945 were made against all non¬ 
national banks in the District of Columbia. Each of those 
banks appealed such additional assessments to the Board, 
and the Board considered the validity of those assessments. 

After having considered the validity of the assessments 
against the seven non-national banks, the Board granted 
petitioner a further hearing. Thereafter, the Board en¬ 
tered its findings of fact and included therein a finding that 
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“After the decision of the Court of Appeals on June 28, 
1946, * * * the Board of Personal Tax Appraisers made 
an examination of the entire subject of the taxation of the 
banks, as set forth in the opinion in that case” (App. 95), 
and concluded, as matters of law, that (1) the discrimina¬ 
tions found by this Court on June 28,1946, had been removed 
and (2) the Board’s decision of December 3, 1945, affirming 
the assessment against petitioner for the fiscal year 1945 
should not be set aside (App. 99, 100). It seems obvious 
that those conclusions of the Board were the only ones which 
it could have possibly reached in view of its findings of fact, 
conclusions of law, decisions, and opinion in the seven nop- 
national bank cases. 6 

Notwithstanding the limited jurisdiction of the Board 
under the provisions of Sec. 47-2403, D. C. Code, 1940, supra , 
petitioner would have the Board “serve notice on all banks 
doing business in the District of Columbia that their inter¬ 
ests may be involved in the hearing on mandate in this 
proceeding, now assigned for October 22, 1946” (Pet. Brief 
3), presumably regardless of -whether or not any particular 
bank in the District was aggrieved by any assessment made 
against it. 

On page 12 of its brief petitioner suggests that “Appar¬ 
ently, the Board is not conscious of prevailing methods of 
administrative determination, as expressed in the Admin¬ 
istrative Procedure Act, and regards itself as limited to 
formal proceedings in the same manner that the judges 
adhered rigidly to the common law forms of action. ” How¬ 
ever, Sec. 2 of an Act entitled “To improve the administra¬ 
tion of justice by prescribing fair administrative pro¬ 
cedure,” approved June 11, 1946, 60 Stat. 237, defines the 
word “agency” to mean “each authority (whether or not 
within or subject to review by another agency) of the Gov¬ 
ernment of the United States other than Congress, the 


e Contrast the jurisdiction of the Board subsequent to the mandate in this 
case with the jurisdiction of the Federal Communications Commission subse¬ 
quent to the mandate in F. C. C . v. Pottsville Broadcasting Co., 309 U- S. 134, 
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courts, or the governments of the possessions, Territories, 
or the District of Columbia. * * *” (Italics supplied). 
The provisions of that Act, therefore, are wholly inapplica¬ 
ble to the District. It is immaterial whether the Board was 
“conscious’’ of “prevailing methods of administrative de¬ 
termination,” as expressed in that Act, since Congress saw 
fit to exclude from the provisions of the Act administrative 
agencies of the District of Columbia. 

There was no prohibition of which counsel for respondent 
are aware which would have denied to any bank in the 
District of Columbia the right to seek intervention in the 
hearing of this case subsequent to the mandate of this Court. 
Certainly, the banks in the District of Columbia were aware 
of the opinion of this Court in the first appeal of this case, 
and could have sought to intervene as parties or at least as 
amici curiae . 7 Petitioner’s only complaint, then, on the 
procedure of the Board subsequent to the mandate of this 
Court, is that the Board did not notify each and every bank 
in the District of-Columbia “that their interests may be 
involved in the hearing” (Pet. Brief 3). But such a com¬ 
plaint is hardly well founded. If the Board had any duty 
to notify “all banks doing business in the District” (Pet. 
Brief 3) of the hearing in this case, the Board would 
have the same duty of notifying every taxpayer in the 
District of Columbia of every proceeding wherein a basic 
principle of law which might be applicable to all taxpayers 
was at issue. 


n 


This Court has already decided that petitioner is not subject to 
tax on any part of its gross earnings under the provisions 
of Sec. 1703. 

Any bank in the District of Columbia which is subject 
to tax under Sec. 1703 as an “incorporated savings bank” 

7 It appears that intervention in tax cases before the Tax Court of the United 
States is permissible under some circumstances. See 9 Mertcns, Law of Fed¬ 
eral Income Taxation (1943 ed.), Sec. 50.50, p. 263. 


is entitled, under the terms of that statute, to these things: 

1. The deduction from its gross earnings of interest paid 
to its depositors, and 

2. Tax at the rate of 4% on the remaining amount. 

In its petition filed with the Board of Tax Appeals in 
this proceeding, petitioner made no claim that it was en¬ 
titled to tax at the rate of 4% of its gross earnings or any 
part thereof (App. 9192, pp. 2, 3, 4). In fact, at a hearing 
of this case held on January 20, 1948, before the Board of 

Tax Appeals, counsel for petitioner stated: 

' « , 

! 

‘‘I said to you, and we said it in the brief, that I 
do not think technically in this case we could claim 
the benefit of a four percent rate. All that we ask 
for in this case is a deduction, as I recall, of the in¬ 
terest that we paid the savings depositors. * * * ’ 1 


Thus, there is no issue in this case as to whether peti¬ 
tioner was subject to tax for the fiscal year 1945 under Sec. 
1701 or Sec. 1703. . ! 

Aside from any question of administrative discrimination, 
there was in this case only the issue as to whether petitioner 
could deduct from its gross earnings the amount paid by it 
as interest on savings deposits. That issue was disposed of 
in the first appeal adversely to petitioner. 

If this Court had entertained any thought that petitioner 
might be subject to tax under Sec. 1703 on any part of its 
gross earnings, it would have been wholly unnecessary to 
decide whether interest paid by petitioner to savings de¬ 
positors was deductible.- Any bank subject to tax under 
Sec. 1703 is entitled to such deduction under the terms of 


that statute itself. 

This Court, however, decided that petitioner could not 
deduct such interest from its gross earnings in computing 
the tax. In its opinion on the first appeal of petitioner, 
this Court stated unequivocally (81 U. S. App. D. C. 201, 
202) that: j 



20 


“Petitioner makes three contentions. The first 
is that interest paid depositors on savings accounts 
is deductible in computing gross earnings, * * *. 

* * * We agree with the Board of Tax Appeals 
that this interest falls within the deductions from 
gross income or gross earnings in the computation 
of net income, rather than among the eliminations 
which must be made from gross receipts in order to 
ascertain income or earnings.” 

Having decided that interest, paid by petitioner on time 
deposits was not deductible from gross earnings for tax 
purposes, this Court then instructed that the assessment 
against petitioner for the fiscal year#1945 he canceled “ * * * 
unless the tax Assessor * * * removes the discriminations 
presently existing * * *” (italics supplied). This was 
equivalent to an instruction that if the discriminations were 
removed the tax which had been assessed against petitioner 

should be affirmed. If this be so, and we submit that it 

* 

must be, it seems quite certain that this Court did not think 
that Sec. 1703 was susceptible of any construction which 
would permit petitioner to be taxable thereunder. It is in¬ 
conceivable that this Court would have permitted the possi¬ 
bility of a situation arising wherein the tax against peti¬ 
tioner would be affirmed if it had been of opinion that peti¬ 
tioner had been taxed under the wrong provision of law. 
This Court, therefore, was obviously of opinion that peti¬ 
tioner had been properly assessed upon its gross earnings 
for the fiscal year 1945 under Sec. 1701. 

Notwithstanding the foregoing, petitioner would have this 
Court construe Sec. 1703 so as to result in banks being taxed 
upon a portion of their gross earnings under each section. 
In other words, petitioner seeks a ruling which would per¬ 
mit it and other national banks to be taxable under both 
Sec. 1701 and Sec. 1703. Under its contention, petitioner 
and other national banks would report and pay taxes on 
such portion of their gross earnings as they might assert 
was exclusive of their earnings from the investment of 


money on deposit in savings and time accounts under Sec. 
1701 at 6% as national banks specifically taxable thereunder. 
The balance of the gross earnings of petitioner and other 
national banks would, if petitioner’s theory were adopted, 
be decreased by the deduction-of interest paid to savings 
and time depositors and taxed under Sec. 1703 at 4%. But 
the taxes imposed under both Sec. 1701 and Sec. 1703 are 
franchise or excise taxes levied on the right to do business 
in the District; they are not property taxes. Security Sav¬ 
ings & Commercial Bank v. District of Columbia , 51 App. 
D. C. 316, 279 F. 185; Potomac Elec. Power Co. v. Rudolph, 
58 App. D. C. 261, 29 F. 2d 634; Potomac Elec. Power Co . v. 
Hazen et al., 67 App. D. C. 161, 90 F. 2d 406, cert. den. 302 
U. S. 682. The classifications made in those sections are to 
the character of the business taxed and not to any property 
taxed; the nature of the tax and plain language of the 
statute prohibit any construction which would permit a 
division of a taxpayer’s gross earnings for taxation at dif¬ 
ferent rates. 

The Supreme Court of Nebraska, on July 12, 1933, held 
that a national bank, with reference to the business carried 
on in.its savings department, is not to badeemed a “savings 
bank,” and is not carrying on a “savings bank” business 
in the technical sense of those terms. Hernandez v. First 
Nat. Bank of Omaha, 125 Neb. 199, 249 N. W. 592. There 
the Court said (p. 594): 

“It is obvious, however, that, while we are herei 
concerned with a ‘savings account,’ the ‘savings; 
department’ of the defendant bank may not be con¬ 
sidered a * savings bank. ’ * * *” 

In view of the adjudication by this Court on petitioner’s 
first appeal, and the actions taken by assessing authorities 
subsequent thereto, it is difficult to see any way in which pe¬ 
titioner can prevail in this appeal. This Court has denied 
petitioner the right to deduct interest paid its savings de- 
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positors from its gross earnings for tax purposes, and has 
also held, in effect, that petitioner was properly taxed under 
the provisions of Sec. 1701 subject only to the removal of 
the discriminations. 

On page 24 of its brief, petitioner states that “it was 
impliedly conceded in the presentation of the case that the 
exception provided by the 1904 Act as Section 1703 extended 
to the entire Section 1701, and not merely to that portion 
thereof which embraces ‘other incorporated banks’,” and 
refers, presumably, in support of that statement, to page 4 
of respondent’s brief on the first appeal. While reluctant 
to renew argument on an issue which it is believed this 
Court has already passed upon, respondent nevertheless 
feels constrained to answer the above statement from pe¬ 
titioner’s brief. 

Far from conceding any such idea, either expressly or 
“impliedly,” in its brief on the first appeal, respondent 
went to some lengths to illustate why Sec. 1703 was not 
susceptible of any construction which would permit the 
taxation of national banks thereunder upon any part or 
the whole of their gross earnings. On page 4 of its brief 
in the first appeal respondent stated, inter alia, that “The 
purpose of making the exception was obviously to impose a 
lesser rate of tax on ‘incorporated savings banks’ than was 
imposed on ‘Each national bank’ and ‘all other incorporated 
banks and trust companies’ under Sec. 1701.” 

On pages 5 and 6 of its brief on the first appeal respondent 
submitted that ‘ ‘ The intent of Congress in originally enact¬ 
ing Par. 7 and in amending it in 1904 was * * * to pro¬ 
vide a wholly different tax on all ‘savings banks’ whether 
incorporated or not which paid interest to their depositors 
from the tax that had been imposed by Par. 5 of Sec. 6 of 
the Act of 1902, on, inter alia, national banks.” 

On page 7 of the same brief, respondent expressed the 
following view: 
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“It seems certain also that the words ‘other 
incorporated banks’ as used in Sec. 1701 must in¬ 
clude and embrace incorporated banks other than 
national banks and trust companies and exclude 
‘incorporated savings banks’.” 


Finally, in reply to petitioner’s brief in connection with 
its contention that it was entitled to the benefits of tax¬ 
ation under Sec. 1703, respondent stated in its brief on the 
first appeal (pp. 11, 12) as follows: 


“Regardless of whether Congress was aware in 
1904 that national banks were paying interest on 
savings deposits, it was certainly aware of that fact 
in 1927 because, as stated by petitioner, ‘ The lan¬ 
guage quoted by the Board, authorizing national 
banks to “continue hereafter as heretofore to re¬ 
ceive time and savings deposits and to pay interest i 
on the same” was a part of the general amend¬ 
ments of February 25, 1927.’ (Pet. brief p. 18). 
And yet although aware of the fact, on July 26, 
1939, Congress amended Par. 5, Sec. 6 of the Act of 
July 1, 1902, 53 Stat. 1107, and did not change the 
tax imposed thereunder with respect to the gross 
earnings of it and other national banks as it had 
done with'respect to ‘Incorporated savings banks’ 
by the amendment of 1904. 

“To support petitioner’s contention that it is an 
‘incorporated savings bank’ within the meaning of 
Sec. 1703, it would be necessary to come to the con¬ 
clusion that the tax on national banks imposed 
under See. 1701 with respect to ‘each national bank ’ 
has been repealed by implication, since Congress 
has recognized, at least since 1927, that national ! 
banks receive time and savings deposits and there¬ 
fore should be taxed as ‘incorporated savings 
banks’ under Sec. 1703. This is unwarranted for 
the reason, inter alia, that Congress reenacted the 
tax on national banks without change in 1939. 

“Finally, it is respectfully submitted that to 
support petitioner’s contention that it is a savings 


bank within the meaning of Sec. 1703 and, as snch, 
taxable thereunder it would be necessary to con¬ 
strue the second paragraph of that section as if it 
read: 

4 Incorporated banks, whether national banks 
or not, engaging in whole or in part in the busi¬ 
ness of receiving savings and time deposits * 
and paying interest thereon to their depositors 
shall, etc/ • - 

This would be wholly unwarranted. Cf. Poto¬ 
mac Elec. Power Co. et al. v. Rudolph et al., infra.” 

Despite the fact, as respondent contends, that this Court 
has already decided that petitioner is not subject to tax 
under Sec. 1703, petitioner still insists that it is. In its 
brief in the instant appeal, petitioner even goes so far as 
to suggest a construction of Sec. 1703 whereby, “the 4 per 
cent tax would be applicable to such gross earnings, in 
excess of the interest paid to savings depositors, that could 
be shown to be attributed to the savings bank business; the 
balance of the gross earnings would be subject to the 6 
per cent tax.” (Pet. Brief 32, 33). However, on page 38 
of its brief on the first appeal, petitioner advised this Court 
that it “has not sought the application of the 4 per cent 
tax on savings bank earnings because those earnings have 
not been physically segregated from the earnings on com¬ 
mercial business.” (Italics supplied). 

The fact is that petitioner’s earnings for the tax period 
involved were not segregated, either physically or as a 
matter of bookkeeping, as to whether such earnings re¬ 
sulted from the investment of money on deposit with it in 
time or savings accounts or from some other source (App. 
9192, pp. 25-32). In connection \6ith this matter it is perti¬ 
nent to refer to certain findings of fact of the Board which 
were not attacked by petitioner in the first appeal. They 
are quoted below: 


“2. During the fiscal year ended June 30,1944 it 
had on deposit approximately $35,000,000 in check¬ 
ing accounts, upon which it paid no interest,, and 
approximately $12,000,000 in time and savings de¬ 
posits upon which it paid $76,982.83 interest. A 
daily record was kept of the amount on deposit in 
petitioner’s time and savings accounts, but the 
funds therein were not segregated, either physi¬ 
cally or on petitioner’s books of account. 

“3. As authorized by section 24 of the Federal 
Reserve Act as amended (12 U. S. C. 371) petitioner 
made loans secured by real estate. The average of 
such loans during the year ended June 30, 1944 
was $2,407,000 and the highest amount thereof dur¬ 
ing the year was $2,845,000. These amounts were ' 
in excess of petitioner’s capital of $1,000,000 and 
surplus of $2,250,000, although less than its total 
capital accounts, which included undivided profits 
and reserves. They were between 20 and 25% of 
the amount of its time and savings deposits, and 
petitioner therefore complied with that provision 
of the statute (12 U. S. C. 371) which prohibits 
national banks from making such loans in an ag¬ 
gregate sum in excess of their capital plus surplus, 
or in excess of sixty per centum of its time and \ 
savings deposits, whichever is greater.” (App. 
9192, p. 8). 

• Counsel for petitioner summed the matter up at the 
hearing of January 20, 1948, when he said, among other 
things, that “* * * we did not show any allocations of 
our deposits, savings deposits to real estate loans, and did 
not show specifically the income from them * * *” 

(App. 76). 

• Moreover, even if petitioner’s contention with respect to 
the allocation of some portion of the gross earnings of na¬ 
tional banks to what it refers to as “savings bank business” 
for the purpose of tax under Sec. 1703 were sound, which 
respondent submits is not the case, there appears to be 
no accurate nor reasonable method by which the amounts 



26 


to be so allocated could be ascertained. For example, 
petitioner apparently assumes that its earnings from real 
estate loans would be properly attributable to its * ‘savings 
bank business” (See App. 9192, p. 23, 30, 31; App. 76). 
Under Section 24 of the Federal Reserve Act of December 
23, 1913, ch. 6, 38 Stat. 273, as amended (12 U. S. C., Sec. 
371), petitioner, along with all other national banks, is 
authorized to lend money secured by first liens on real 
property, under the conditions therein specified, provided 
that such loans shall not be made “in an aggregate sum 
in excess of the capital stock of such association paid in 
and unimpaired plus the amount of its unimpaired surplus 
fund, or in excess of 60 per centum of the amount of its time 
and savings deposits, whichever is the greater.” Thus, it 
is apparent that where the amount of the capital stock plus 
the surplus of a national bank is in excess of 60 per cent of 
the amount of its time and savings deposits, the amount 
which it may lend in loans secured by liens on real estate 
would be greater than the amount of its time and savings 
deposits. In such a case, it would be inaccurate to attribute 
the income or earnings from real estate loans to the invest¬ 
ment of money on deposit in savings and time accounts. 

It is submitted that petitioner has presented no reason¬ 
able method of computation, and none suggests itself which 
would result in the ascertainment of any portion of the 
earnings of a bank which could be said with accuracy to 
have been derived from the investment of money on deposit 
in time or savings accounts. In the absence of, and in 
view of what respondent submits is the impossibility of 
arriving at, such a formula, such a construction of Sec. 
1701 and Sec. 1703 would render the administration of those 
provisions of law largely a matter of guess work on the 
part of both tax-paying banks and the assessing authorities. 
Fortunately, this Court is not confronted with the task of 
deciding whether or not any such formula of the sort is 
possible for, as was hereinbefore shown, the Court has de- 
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cided that petitioner, a national bank, is subject to tax under 
Sec. 1701 and not under Sec. 1703 upon the whole or any 
part of its gross earnings. 


CONCLUSION 

• i 

In view of the foregoing, it is respectfully submitted that 
the decision of the Board in this case was correct and should 
be affirmed. 

\ 
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